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STATEMENT OF ROBERT F. KELLER
DEPUTY COMPTROLLER GENERAL OF THE UNITED STATES
BEFORE THE FOREIGN OPERATIONS AND
GOVERNMENT INFORMATION SUBCOMMITTEE
&M OF THE *H{//
COMMITTEE ON GOVERNMENT OPERATIONS
HOUSE OF REPRESENTATIVES

Mr. Chairman and members of the Committee:

We are appearing in response to your request for our views on the

[?ifficulty of the General Accounting Office im obtaining information from

the executive departments and agencies.?

One of the most impoftant duties of GAO is to make independent reviews
of agency operafions and programs and to report to the Congress on the
manner in which Federal departments and agencies carry out their
responsibilities. The Congress, in establishing GAO, recognized that the
Office would need to have complete access to the records of the Federal
agencies and provided that.basic authority in section 313 of the Budget
and Accounting Act, 1921 (31 U,S.C. 53, 54), as follows:

"All departments and establishments shall furnish to the
Comptroller Genmeral such information regarding the powers,
duties, activities, organization, financial transactions,
and methods of business of their respective offices as he
may from time to time require of them; and the Comptroller
General, or any of his assistants or employees, when duly
authorized by him, shall, for the purpose of securing such
information, have access to and the right to examine any
books, documents, papers, or records of any such department

or establishment."
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The more important factors underlying the law, intent of the

Congress, and GAO's policy of insisting on generally unrestricted access

to pertinent records of agencies and contractors in making GAO audits

and reviews are:

L.

2.

An adequate, independent, and objective examination
contemplates obtaining a comprehensive understanding of all
important factors underlying the decisions and actions of

the agency or contractor management relating to the subject

of GAO examinations,

Enlightened management direction and execution of a program
must necessarily consider the opinions, conclusions, and
recommendations of persons directly engaged in programs

that are an essential and integral part of operations.
Likewise, knowledge of this type is just as important and
essential to us in making an independent review and evaluation
as it is to management in making basic decisions.

Agency internal audits and other evaluative studies are
ébsolutely necessary. They are important tools by which
management can keep informed of how large and complex activities
are being carried out. Knowledge of the effectiveness with
which internal review activities are carried out and the
effectiveness with which corrective action where needed is
taken is absolutely necessary to GAO in the performance of its

responsibilities.
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4, Availability of internal audit and other evaluative documents
to GAO enables us to concentrate a greater part of our efforts
in determining whether action has been promptly and proﬁerly
taken by agency officials to correct identified weaknesses,
and helps eliminate duplication and overlapping in audit effort.
We generally have had good cooperation in obtaining access to records
of the executive departments except for the Department of State and the
Department of Defense in those areas which involve our relations with
foreign countries, and with the exception of certain activities of the
Treasury Department and of the Federal Deposit Insurance Corporation, Also,
quite recently an impasse has developed with the Emergency Loan Guarantee

Board.

INTERNATIONAL ACTIVITIES

We have been experiencing increasing difficulties in obtaining access
to information needed in our reviews and evaluations of programs involving
our relations with foreign countries. Specific examples of our problems
in this area were included in our testimony on June 24, 1971, before the
Senate Appropriations Committee, Subcommittee on Foreign Operations, and
again on July 28, 1971, before the Subcommittee on Separation of Powers,
Committee on the Judiciary, United States Senate. I have with me a
compilation of access-to-records problems encountered by GAO in making
audits of foreign operations and assistance programs, which we prepared
in September 1971 at the request of the Chairman, Senate Committee on
Foreign Relations. With your concurrence, Mr, Chairman, I will submit

this compilation for the record at this point.



On August 30, 1971, the President invoked executive privilege to
withhold information which had been requested by the Senate Foreign
Relations Committee relating to the Milifary Agsistance Program. The
President determined that it would not be in the public interest to
provide to the Congress the basic planning data on militatry assistance
that was requested by the Chairman of the Senate Foreign Relations
Committee, and he directed the Secretary of State and the Secretary of
Defense not to make available to the Congress any internal working
documents which would disclose tentative planning data on future years
of the Military Assistance Program which are not approved executive
branch positions.

Subsequent to this action we noted a general increase in the volume
of documents that operating officials were referring to higher authority
for approval for release to our auditors. This practice added to the
delays in obtaining access to documents that had hampered our audit efforts
in the past. Although absolute denial of access to a document is quite
rare, our reviews have been hampered and delayed by the time-consuming
processes employed by the various organizational elements within and
between the executive agencies. These delays occur in screening records
and in making decisions as to whether such records are releasable to GAO,
It is not unusual for our staff people to request access to a document
at an overseas location and to be required to wait several weeks while such
documents are screened through channels from the overseas posts and through

the hierarchy of the departments involved.



The.increasing concern of the Comptroller General, especially with
actions within the Department of Defense that were having the effect of
denying GAQ access to information and documents needed to carry out
our responsibilities for review of international activities of the
Department of Defense, in particular military assistance activities,
prompted him to write to the Secretary of Defense on October 13, 1971,

He cited examples of our access problems and pointed out specific DOD
instructions and directives which, we believed, had created an atmosphere
that was discouraging overseas agency officials from cooperating with GAO
personnel, In reaching for a solution to this complex problem, the
Comptroller General summarized his position to the Secretary of Defense
as follows:

"I am most interested, as I am sure you are, in establishing
a mutual accommodation within which we can carry out our
respective responsibilities, with due regard to the sensitivities
of the matters under review.

"1 believe you can appreciate the depth of my concern at
what appears to be an increasing effort within the Department of
Defense to restrict the General Accounting Office's capability
to carry out its responsibilities to the Congress in the field
of international matters,

"To clear the air and set the stage for joint efforts to
establish better working relationships 1 believe that a personal
expression of your views communicated to your representatives
in Washington and overseas would be extremely helpful. We would
then be glad to work with the Assistant Secretary of Defense
(Comptroller), or others that you designate, in the interest of
accomplishing mutually acceptable working arrangements.

On January 27, 1972, the Secretary of Defense replied, stating:

"At the outset, let me assure you that neither the Assistant
Secretary of Defense (ISA) nor myself condone any actions which
could be interpreted as restricting your auditors from carrying
out their responsibilities in the field of international matters
or discouraging overseas officials from cooperating with your
auditors in the performance of their statutory responsibilities.”



He also indicated a need and intent to continue to screen the files of
the Department before making them available for our review and stated:

"Papers in these files originate within as well as outside the

Department, including The White House, and Department of State,

I am sure that you appreciate that merely because such papers

are in our files we cannot release them to GAO without the

express approval of the originator. Fortunately, however, it is

only on rare occasions that GAO auditors actually need access

to such papers to complete their audits or reviews., The matter

of access to such papers must, I believe, continue to be handled

on a case-by-case basis. In the future, when the question of

access to sensitive documents in the international affairs area

arises, I have asked the Assistant Secretary of Defense (ISA),

when he believes that access to a particular document should be

denied, that he consult with the Assistant Secretary of Defense

(Comptroller) and the General Counsel prior to refusing access,"

The Secretary suggested that to clear the air and set the stage to
establish better working relationships that DOD and GAO send representatives
to some overseas locations with a view to creating an atmosphere of mutual
cooperation and understanding.

Mr. Chairman, I have copies of this correspondence with me, and,
with your concurrence, I will submit them for the record at this point,

Since the exchange of letters we have been meeting with Defense
officials in an attempt to establish mutual working arrangements within
which we can carry out our responsibilities., In addition, representatives
of our office and of the Department of Defense will jointly visit overseas
commands very shortly as an additional step toward this goal.

As your Subcommittee is well aware, on March 15, 1972, the President
again invoked executive privilege and in his memorandum to the Secretary

of State and the Director, United States Information Agency, he directed

them not to make available to the Congress any internal working documents
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concerning the foreign assistance program or international information
activities, which would disclose tentative planning data--such as is
found in the Country Program Memoranda and the Country Field Submissions--—and
which are not approved positions,

Since then we have experienced some tightening up on our access to
documents. For example, the Agency for International Development on
March 23, 1972, instructed its operating personnel as follows:

"2. 1In order to carry out the President's directive, A.I.D.
Country Field Submissions should not be disclosed to representa-
tives of the Congress or the General Accounting Office. Likewise,
disclosure should not be made of any other document from an A.I.D.
Agsistant Administrator, A.1.D, Office Head or A,1.D., Mission
Director to higher authority containing recommendations or planning
data not approved by the Executive Branch concerning overall future
budget levels for any fiscal year for any category of assistance
(e.g., Development Loans, Technical Assistance, Supporting
Assistance or PL-480) for any country.

"3, 1In lieu of the disclosure of such documents, the President
has directed that Congress be provided with 'all information
relating to the foreign assistance program and international
information activities! not inconsistent with his directive,
Ordinarily, the substantive factual information contained in
these documents should be disclosed through means of oral briefings,
testimony, special written presentations and such other methods of
furnishing information as may be appropriate in the circumstance.

"4, The General Counsel should be advised of any Congressional
or GAO requests for any document described in paragraph 2 above
or for files or records containing such a document. The General
Counsel should also be advised of requests for other documents
which raise Executive Privilege questions, whether under the
rationale of the President's March 15 directive or otherwise,
and a decision should be obtained from the General Counsel
concerning the availability of the document for disclosure
before the document is disclosed.,"

On May 8, 1972, the Under Secretary of State issued a memorandum
to all Agency Heads, Assistant Secretaries, and Office Heads on the

subject of executive privilege. This memorandum cites the Presidential



Directive of March 15, 1972, and contains instructions similar to those
put out by AID; however, it goes a bit further in broadening the field
of applicability by stating:

"It will be noted that the President's directive is not

strictly limited to Country Program Memoranda and Country Field

Submissions, but applies also to other, similar internal working

documents in the foreign assistance and international information

fields which would disclose tentative planning data and which

are not approved positions, Undoubtedly, specific questions will

arise in the future as to whether or not the President's directive

applies to particular congressional requests for disclosure.

Such questions should be resolved in consultation with the Office

of the Legal Adviser."

There is evidence that the executive agencies may try to satisfy
GAO's need for access to records by providing the required information
by means other than direct access to the basic documents, especially in
cases where such documents are considered to be internal working documents,
This would not be acceptable unless we are able to satisfy ourselves that
the data provided to us is an accurate presentation of the substantive
information contained in the basic documents.

In summary, our access to the records and documents or other materials
we need to carry out our responsibilities for reviewing programs relating
to international activities has been increasingly difficult, It is a
matter of degree, but it has seriously interferred with the performance
of our responsibilities. The most serious interference is in the restraints
which have been placed upon agency officials overseas and which require
them more and more to refer to Washington for clearance before making
documents available to our staffs. Although these are not termed refusals,

they come close because of the interminable delays that result from having

to refer routine matters through channels to Washington.



In addition to the unnecessary cost and waste of time this involves,
there is the increased risk of our making reports without being aware of
significaﬁt information and the increased risk of our drawing conclusions
based on only partial information. |

We are seriously-concerned witﬁ the increasing restrictions that have
been imposed on overseas officials in particular, that take away a large
measure of their discretion for dealing with GAO personnel, and we have

conveyed this to the agencies,

INTERNATIONAL LENDING INSTITUTIONS

Beginning in the fall of 1970, we undertook to study U.S. participation
in international lending institutions—-the World Bank, International
Development Association, Inter-American Development Bank, and Asian
Development Bank. During our initial survey and in our later reviews
relating to specific inétitutions, we encountered difficulties in
obtaining information fromwthe Treasury Department.

We experienced long delays in obtaining certain information. For
example, access to monthly operations reports and to loan status-reports
for one of the institutions that we requested in December 1970 was not
granted until August 1971 and then only after repeated requests.

We were refused access to several categories of documents by
Treasury Departmenf offiqials. These included the recorded minutes of
the meetings of the institutions! board of directors, periodic progress
reports on the status of projects being fihanqed by the institutions,
.and a chsultapt's report on management practices of one of the

institutions. Also, although Treasury officials advised us that they



had refused access only to internal documents which they received in
confidence from the institutions, we were refused access to certain
documents which, as far as we could determine, were not documents
furnished by the institutions but rather were documents prepared by
. U.S8. officials for use by other U.S. officials.

Inasmuch as we have not examined the documents discussed above, it
is difficult to say with any confidence what effect our not having
examined them may have had on our review. However, it seems that the
documents in question form a significant part of the record on which
U.S. management decisions regarding the institutions' operations were
based. 1t is our view, therefore, that the documents should have been

made available for our examination,

INTERNAL REVENUE SERVICE

GAO's review efforts at the Internal Revenue Service have been

materially hampered, and in some cases terminated, because of the continued

refusal by IRS to grant GAO access to records necessary to permit it to
make an effective review of IRS operations and activities,

Without access to necessary records, GAO cannot effectively evaluate
the IRS administration of operations involving billions of dollars of
annual gross revenue collections (about $192 billion in fiscal year 1971)
and millions of dollars in appropriated funds (about $978 million in
fiscal year 1971)., Such an evaluation, we feel, would greatly assist the
Congress in its review of IRS budget requests and in its appraisal of IRS

operations and activities. Without such access, the management of this
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very important and very large agency will not be subject to any meaningful
independent audit.

GAO has taken every opportunity to impress upon IRS officials that
it is not interested in the identity of individual taxpayers and does not
seek to superimpose its judgment upon that of IRS in individual tax
cases; rather, GAO is interested in examining into individual tax
transactions only for the purpose of, and in the number necessary to
serve as a reasonable basis for, evaluating the effectiveness, efficiency,
and economy of selected IRS operations and activities. GAO has, in general,
directed its efforts toward those areas where it believed that improvements
in current operations would bring about better IRS administration of
programs, activities, and resources.

It is the position of IRS that no matter involving the administration
of the internal revenue laws can be officially before GAO and therefore
we have no audit responsibility. The Commissioner of IRS, in a letter
to the Comptroller General dated June 6, 1968, stated:

"% % % I must note that the [Chief Counsel, IRS] opinion holds

that the Commissioner of Internal Revenue is barred by

Sections 6406 and 8022 of the Internal Revenue Code from

allowing any of your representatives to review any documents

that pertain to the administration of the Internal Revenue

Laws. Thus, federal tax returns and related records can be

made available to you only where the matter officially before

GAO does not involve administration of those laws.,"

Under the provisions of 26 U.S.C. 6103, tax returns are open to
inspection only on order of the President and under rules and regulations
prescribed by the Secretary of the Treasury or his delegate and approved

by the President. Regulations appearing in 26 CFR 301.6103(a)-100-107

grant several Government agencies specific right of access to certain
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tax returns. Our Office is not included among those agencies. The
regulation applicable to our Office, 26 CFR 301.6103(a)-1(b)(f), provides
that the inspection of a return in connection with some matter officially
before the head of an establishment of the Federal Government may be
permitted at the discretion of the Secretary or Commissioner upon written
application of the head of the establishment.

IRS has permitted Federal agencies, States, individuals, contractors,
and others to have access to tax returns and records., GAO has been given
access to individual tax returns only when the return is needed in
connection with another matter in which GAO is involved or when we have
made reviews at the request of the Joint Committee on Internal Revenue
Taxation. Otherwise we have been denied records requested for reviews
of IRS operations. The reviews of IRS conducted at the request of the
Joint Committee have been made pursuant to an arrangement whereby GAO and
the Joint Committee agreed on certain priority matters involving the
administration of the internal revenue laws. Under this arrangement we,
in effect, make reviews for the Joint Committee, and we have had the

complete cooperation of the Service.

FEDERAL DEPOSIT INSURANCE CORPORATION
The long and involved history of controversy between GAO and the
Federal Deposit Insurance Corporation over GAO's right of access to certain
of the Corporation’s records appears in the published hearings of the House
Committee on Banking and Currency of May 6 and 7, 1968. Those hearings

resulted in the introduction of H,R. 16064, 90th Congress, a bill to amend
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the Federal Deposit Insurance Act with respect to the scope of audit of
FDIC by GAO.

Essentially what is involved in this dispute is that although our
Office is required by section 17 of the Federal Deposit Insurance Act
(12 U,.S.C. 1827) to conduct annual audits of the Corporation, we have
been unable to‘fully discharge our responsibilities because FDIC has not
permitted us unrestricted access to examination reports, files and other
records relative to the banks which it insures.

It is the position of the Corporation that our right of access to
its records is limited to those administrative or housekeeping records
pertaiﬁing to its financial transactions, It is GAO's position that,
because the financial condition of the Corporation is inseparably linked
with the manner in which it supervised the banks which it insures, we
cannot report to the Congress on the financial condition of the Corporation
without evaluating the significance of its contingent insurance indemnity
obligation for the banks.

At the time section 17 was being considered by the Congress, it
developed that, although GAO and FDIC had agreed on the language included
therein, divergent views were held by GAO and FDIC as to its meaning.
Each made its position known to the House Committee on Banking and
Currency, but the matter was not resolved. This difference of opinion
still exists with both the Corporation and GAO feeling that the present
law supports their respective positions. Repeated efforts to resolve the
matter administratively have failed, and, for this reason, the Comptroller

General in his testimony of March 6, 1968, before the House Banking and
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Currency Committee, recommended that the Federal Deposit Insurance Act
be amended to specifically provide for an unrestricted access to the

examination reports and related records pertaining to all insured banks.

EMERGENCY T.OAN GUARANTEE BOARD

The Emergency Loan Guarantee Board, established by thé Emergency
Loan Guarantee Act (Pub, L., 92-70), through its Chairman-~the Secretary
of the Treasury-~has taken the position that it was not the intent of
the Congress in establishing the Board to grant GAO authority to review
Board activities. The Board was established to make guarantees or to
make commitments to guarantee lenders against loss of principal or interest
on loans to major business enterprises whose failures would seriously and
adversely affect the economy or employment of the Nation or a region
thereof. |

GAO belie&es that it has the responsibility and authority to review
the Board's activities including decisions of the Board in approving,
executing, and administering any loan guaranteed by the Board. The Board's
position, as indicated, is that there is nothing in the Emergency Loan
Guarantee Act or its legislative history which would provide for a GAO
review of all Board activities and that the Congress might need to pass
additional legislation to make it clear that GAO has this authority,
The main thrust of the Board's position is that the congressional review
of loan guarantee matters is carefully spelled out in the guarantee act;
GAO is directed to audit the borrower and to report its findings to the

Board and to the Congress; and the Board is directed to make a "full
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report" of its operations to the Congress. It is our position that, as

an agency of Government, the Board is clearly subject to audit examination

by CAO and that the records of the Board are required to be made available

to GAO under its basic authorities. Those authorities are section 312 of

the Budget and Accounting Acf, 1921 (31 U,S8.C. 53); section 206 of the

Legislative Reorganization Act of 1946 (31 U.S.C. 60); subsections 117(a)

and (b) of the Accounting and Auditing Act of 1950 (31 U,S.C, 67(a), (b));

and section 204 of the Legislative Reorganization Act of 1970 (84 Stat. 1140).
It is our view that under these basic authorities GAO has responsibility

for auditing the activities of the Board and thus has attending right of

access to such information and docuﬁents as the Board uses in reaching its

decisions. Further, it is our view that neither the failure to spell out

explicitly that GAO has such responsibility and right of access nor the

fact that under Pub. L. 92-70 GAO was given explicit authority to audit

the borrower diminishes in any way the basic audit authorities that we

rely upon,

SUMMARY

The position of GAO is that full access to records, information,
and documents pertaining to the subject matter of an audit or review
is necessary in order that GAO can fully carry out its duties and
responsibilities. The intent of the various laws assigning authority
and responsibility to the GAO is clear on this point. The right of
generally unrestricted access to needed records is based not only on
laws enacted by the Congress, but is inherent in the nature of the duties

and responsibilities of the Comptroller General,
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The withholding of information and documents from GADO on the basis
that such information and documents are internal working documents, or
that they disclose tentative planning data, has seriously impaired our
capability to effectively review and evaluate those programs or activities
described in this statement.

The greatest disruptive element, however, is from the delaying
tactics at the various levels--both in Washington and overseas--and in
particular the restraints placed by the Department of Defense and the
Department of State, which have restricted the exercise of normal judgment
by operating officials of those departments in requiring what should be
routine individual requests to go through channels for consideration on
a document-by-document basis.

We expect to continue a firm effort to obtain working arrangements
at the various levels which will permit us to fully carry out our
responsibilities without yielding to unreasonable delays or outright

refusals,

This concludes our statement, Mr. Chairman, We will be glad to

answer any questions.
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